The European Convention on Human Rights and the case-law of the European Court of Human Rights have a signifi cant impact not only on national legal order but also on international criminal courts. The article is dedicated to analyzing that impact in the context of the right to legal assistance.
Introduction
The twentieth century is distinguished as unprecedented in the scope of massive violations of fundamental human rights committed during international and noninternational armed conflicts. International criminal tribunals were established to prosecute for committing such international crimes when domestic legal order was not able to prosecute persons who commit international crimes. Among these tribunals, the International Criminal Tribunal for the former Yugoslavia (ICTY), the International Criminal Tribunal for Rwanda (ICTR), and the International Criminal Court (ICC) are the most reputed tribunals, established over the past few decades.
There is no doubt that persons who have committed international crimes must be held liable for their crimes; at the same time, they must be provided with the necessary guarantees of a fair trial. In the central place of fair trial guarantees is the right to legal assistance. Amnesty International emphasizes in its Fair Trial Manual that the assistance of a counsel is a primary means of protecting the human rights of accused persons, and in particular their right to fair trial (Amnesty International, 2014) . Сharika Marasinghe (1995) , outlining the value of the right to legal assistance, notes that it is so fundamental that all other rights relating to a fair trial may be worthless if this right is not guaranteed.
Obviously, it is difficult to provide effective defence without the assistance of a counsel. Even if the accused is a professional lawyer, but being in detention, he is not able to physically collect the necessary evidences, and therefore will not provide adequate defence against accusations. Facing with the capabilities and resources available for prosecution side, only the defence counsel's assistance can help the suspect or the accused to defend his position in the case (Marasinghe, 1995) . David Fellman emphasizes that the accused needs a lawyer like a patient needs a doctor, and in many cases even more. While the patient can recover himself (without any help), the situation of the accused without the assistance of a defence counsel is unlikely to be improved (Fellman, 1977) .
In the international criminal courts, the right to legal assistance is of great importance, especially due to the fact that its cases are extremely complex and could be highly political (Meisenberg, 2007) . International criminal courts deal with extraordinary crimes, implying much more complicated proceedings, even in comparison with the most complex domestic criminal cases (Whiting, 2009) . Therefore, to ensure adequate defence against such prosecution, quite high requirements to legal assistance must be set.
This article focuses on the right to legal assistance, specifically the impact of the European Convention on Human Rights (ECHR) and the case-law of the European Court of Human Rights (ECtHR) on the development of the right to legal assistance in the ICTY, ICTR, and ICC. For this, the following issues are analyzed: the purpose of the establishment of the ICTY, ICTR and ICC; the right to legal assistance in the European system of human rights protection; the impact of the ECHR on the drafting of the ICTY, the ICTR, the ICC; the impact of the ECHR and case-law of the ECtHR on the interpretation of the right to legal assistance in the international criminal courts.
Dialectical, formal logical, comparative, and formal dogmatic methods are used in the analysis.
International criminal courts (ICTY, ICTR, ICC):
the purpose of establishment As a justification for the need to establish the ICTY, the Security Council in Resolution 827(1993) expressed its grave alarm at continuing reports of widespread and flagrant violations of international humanitarian law occurring within the territory of the former Yugoslavia, and especially in the Republic of Bosnia and Herzegovina, determining "to put an end to such crimes and to take effective measures to bring to justice the persons who are responsible for them".
In making a decision about the establishment of the ICTY, the Security Council of the United Nations was convinced that in the particular circumstances of the former Yugoslavia the establishment as an ad hoc measure by the Council of an international tribunal and the prosecution of persons responsible for serious violations of international humanitarian law would enable this aim to be achieved and would contribute to the restoration and maintenance of peace (UN Security Council Resolution 827(1993) ).
In other words, the purpose of the creation of the ICTY was the need to restore international legal order through the prosecution of persons who committed international crimes on the territory of the former Yugoslavia.
Concerning the ICTR, it is also often called the twin tribunal of the ICTY (Bingham, 2006; Josipovic, 2006) . The fact is that the impartial Commission of Experts was established to analyze the situation in Rwanda, in the preliminary report recommended to the Security Council to amend the Statute of the International Criminal Tribunal for the former Yugoslavia to ensure that its jurisdiction covers crimes under international law committed during the armed conflict in Rwanda that began on 6 April 1994 (UN, 1994b).
However, on September 28, 1994, the Letter was sent by the Government of Rwanda to establish the ad hoc international criminal tribunal. As a consequence, the Security Council, by Resolution 955(1994) of 8 November 1994, established the ICTR. Incidentally, the rationale for the creation of the ICTR was quite similar to the ICTY. UN Security Council in the Resolution 955(1994) from 8 November 1994, expressed its grave concern at the reports indicating that genocide and other systematic, widespread and flagrant violations of international humanitarian law had been committed in Rwanda and believed that the establishment of an international tribunal for the prosecution of persons responsible for genocide and the other abovementioned violations of international humanitarian law would contribute to ensuring that such violations were halted and effectively redressed. That is, like the ICTY, de facto the ICTR was established to restore international legal order by bringing to justice those who committed international crimes. The ICTR ceased the existence in December 2015; the ICTY ceased its work in December 2017 (UN, 2019).
The current stage in the development of international criminal justice is associated with the creation and activity of the permanent International Criminal Court (hereinafter referred to as the ICC). Unlike the ICTY and the ICTR, the ICC is a permanent institution and has the power to exercize its jurisdiction over persons for the most serious crimes of international concern. The Court is acting on the basis of a multilateral treaty-the Rome Statute of the International Criminal Court, which was adopted on 17 July 1998 and entered into force on 1 July 2002. The motives for creating the ICC are outlined in the preamble to the Rome Statute of the ICC. In particular, already in the first paragraph of the preamble, attention is drawn to that "the States Parties to this Statute are conscious that all peoples are united by common bonds, their cultures pieced together in a shared heritage, and concerned that this delicate mosaic may be shattered at any time". Further in the preamble it is noted that during the 20th century, millions of children, women, and men were victims of unimaginable atrocities that deeply shock the conscience of humanity and that such grave crimes threaten the peace, security, and well-being of the world; the most serious crimes of concern to the international community as a whole must not go unpunished and thus contribute to the prevention of such crimes.
Obviously, such purpose for the establishment of international criminal courts and their jurisdiction require high standards for legal assistance to ensure fair trial.
The right to legal assistance in the European system of human rights protection.
Regional measures play a fundamental role in promoting and protecting human rights (Vienna Declaration and Programme of Action, 1993). They reflect the values and practices of the states of a particular region (Wilner, 1995 (Wilner, -1996 , and in general are much more effective than the universal system of human rights protection (Mugwanya, 2000) .
The most effective and oldest regional human rights protection system is the European system of human rights protection, at the core of it is the European Convention on Human Rights (ECHR).
An analysis of the drafts of the ECHR makes it possible to maintain that the provisions of the ECHR were based on the norms of the Universal Declaration of Human Rights (1948) . The preamble of the ECHR states that governments of European countries take steps for the collective enforcement of certain rights stated in the Universal Declaration that is additional evidence that the Declaration was the basis for the drafting of the ECHR.
The right to legal assistance is provided by Article 6(3)(c) of the ECHR, which guarantees that "everyone charged with a criminal offence has the right to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require". Consequently, the right to legal assistance of the can be exercized either through (1) the right to legal assistance of own choosing or (2) the right to assigned legal assistance (right to free legal aid), if a suspect or accused person has not sufficient means to pay for legal assistance and when the interests of justice so require.
In analyzing the preparatory work on Article 6 of the ECHR, it becomes apparent that the right to legal assistance of own choosing has not been a subject of any discussions by the drafters. There were no proposals for the exclusion of this right from the text of the ECHR, or to change its wording. This unchanging position of the ECHR's drafters concerning formulation of the right to legal assistance of own choosing confirms not only the importance of this right, but also the constant understanding of its normative content.
Instead, the right to free legal aid was at the heart of the discussions of the ECHR drafters (European Commission of Human Rights, 1956) . So, on January 4, 1950, the United Kingdom expressed its views on the formulation of the right of accused to free legal assistance at the ECtHR and suggested that it be worded as follows: "if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require". Subsequently, the problem of the formulation of the right to free legal assistance was considered at the Conference of Senior Officials (on 8-17 June 1950 in Strasbourg). In particular, the French and Italian delegates reminded that such formulation of the right to free legal assistance "made a discrimination between those persons who have the means to pay for a defence counsel and who do not. The latter are therefore given the right, in any case, have legal assistance of their own choosing, while the other are only entitled to the service of defence counsel when the interests of justice so require" (European Commission of Human Rights, 1956) In the opinion of the French and Italian delegations, this rule will be contrary to the principle of non-discrimination. However, as a result of the discussions, it was recognized that it can be difficult in practice to guarantee for the accused the right to have legal assistance of his own choosing assigned to him free of charge if he did not have the means to pay for it (European Commission of Human Rights, 1956) . That is why the wording "if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require" was kept.
Consequently, we can conclude that although the right to free legal aid with the formulation "if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require" has led to discussions, in particular regarding possible discrimination between persons who have the means for the payment for the assistance of the counsel and those who receive free legal aid, the ECHR's drafters kept this formulation, justifying this by the fact that if the accused will be given the opportunity to choose a counsel who would provide free legal aid, such right would be difficult to ensure in practice.
Thus, the right to free legal aid, which is included in the text of Article 6 of the ECHR has allowed, on the one hand, to define clearly that the assigned legal aid is provided free of charge, but on the other hand, in the presence of two conditions: (1) the person has not sufficient means to pay for legal assistance;
(2) interests of justice require the assigned (free) legal aid (Gillespie & Weare, 2017) . At the same time, such a formulation of the right to free legal aid limited the possibility of choosing the assigned defence counsel (Assy, 2015) . It should be stressed that during the ECtHR's activities, it has become clear that effective legal assistance will be possible when a trusting relationship is created between the defence counsel and the client, and that the suspect or accused should be able to choose their defence counsel. Although the possibility of choice of an assigned defence counsel is smaller in scope than the choice of a counsel at his own expense, the ECtHR has repeatedly noted that appointing defence counsel the national courts must have regard to the suspect or accused wishes; those wishes can be overridden only when there are relevant and sufficient grounds for holding that this is necessary in the interests of justice (the cases of Croissant v. Germany [1992] ; Lagerblom v. Sweden [2003] ;
Bezek v. Germany [2015] ).
The impact of the ECHR on the drafting of the statutes of ICTY, ICTR, and ICC
The impact of ECHR on the international criminal tribunals should begin with the establishment of the ICTY. On 22 February 1993, the Security Council included the item entitled 'Establishment of an ICTY' in its agenda and requested the Secretary-General to submit for consideration by Council "a report on all aspects of this matter", taking into account suggestions put forward in this regard by member states (UN Security Council Resolution 808(1993)). The Security Council also included in its agenda: a letter dated 10 February 1993 from the Permanent Representative of France to the United Nations addressed to the Secretary-General (UN, 1993a) , and a letter dated 16 February 1993 from the Permanent Representative of Italy to the United Nations addressed to the Secretary-General (UN, 1993b) .
The letter dated 10 February 1993 from the Permanent Representative of France included a report of the Committee of French Jurists. The rights of the defence of the Right to Legal Assistance in International Criminal Courts (ICTY, ICTR, ICC) Baltic Journal of European Studies Tallinn University of Technology (ISSN 2228-0588) , Vol. 9, No. 3 (28) was provided in separate subchapter III (F) (paras. 115-120) of this Report. It was emphasized that it would be helpful to include in the Statute a provision guaranteeing the defendant's right to have the assistance of counsel. Moreover, it is stressed that the defendants should benefit fully from all the guarantees provided by the contemporary criminal procedure system.
The Commission of Italian Jurists (in the abovementioned letter from 16 February 1993) prepared not only a report, but also a Draft Statute of the ICTY with a commentary on each article. Article 11 of the Draft was entitled 'Principles of proceedings' and included, among others, the right to legal assistance (Art. 11(1) of the Draft). The procedural principles contained in Article 11 of the Draft, on the opinion of the Commission are designed to safeguard the defendant; these principles are set forth under Article 6(3) of the ECHR.
Carrying out the task of the UN Security Council in accordance with Resolution 808(1993), the Secretary-General of the United Nations made a report in which he determined that it is axiomatic that the International Tribunal must fully respect internationally recognized standards regarding the rights of the accused in all stages of its proceedings (UN, 1993c) . Consequently, during the drafting of the Statute of the ICTY, the international standards of rights to legal assistance were taken into account, in particular those contained in the ECHR. Moreover, comparing of Article 21(4)(d) of the Statute of the ICTY and Article 6(3)(c) of the ECHR allows highlighting the very similar formulation of the right to defence in the both documents, which is an additional argument of the influence of the relevant norms of the ECHR (in the context of the right to legal assistance) on the drafting of the Statute of the ICTY.
Regarding the ICTR, as already mentioned above, it has often been called also the twin tribunal of the ICTY (Bingham, 2006; Josipovic, 2006; MacDonald & Swaak-Goldman, 2000) ; the Statute of the ICTR contains completely identical procedural rules with the ICTY, including those relating to the right to legal assistance. The ICTR's practice concerning the legal assistance is identical to that of the ICTY. Moreover, the ICTR has tried to make decisions using the practice of the ICTY on similar issues of the right to defence (Prosecutor v.
Ferdinand Nahimana, Hassan Ngeze and Jean Bosco Barayagwiza [2003];
Prosecutor v. Ferdinand Nahimana, Jean Bosco Barayagwiza and Hassan Ngeze [2007] ).
The question of establishing the permanent international criminal court has a much longer history. So, after a 40-year break, the question of the creation of the ICC moved from a dead point only in the early 1990s (Sands, 2003) . The UN General
Assembly, in its resolution of 25 November 1992, powered the International Law Commission to draft a Statute of the International Criminal Court.
In the Draft of the ICC Statute, drafted by the International Law Commission of 1994, the right to defence was regulated in Article 41 (rights of the accused). In commenting on this article, the International Law Commission drew attention to the fact that it contains the minimum guarantees that the accused is entitled to in court proceedings (UN, 1994a) . This article reflected the basic rights of the accused, including right to legal assistance, which are set forth in Article 14 of the ICCPR and Article 6 of the ECHR.
Further, the General Assembly of the United Nations established the Ad hoc Committee on the establishment of an International Criminal Court, whose report was considered at the Fiftieth Session of the General Assembly (1995) . In this Report, the Ad hoc Committee paid particular attention to the right to free legal aid. The Ad hoc Committee stressed, the issue of mandatory legal assistance was viewed as particularly important in view of the seriousness of the crimes within the jurisdiction of the court. Emphasis was placed in this context on the need to establish rules on the qualifications, powers and remuneration of defence attorneys and on the procedure governing the appointment of court-assigned attorneys (UN, 1995) .
The next step of the UN General Assembly was the establishment of the Preparatory Committee, which submitted the report to the General Assembly with a sufficient detailing of the right to legal assistance. In particular, the Preparatory Committee noted that the Statute should provide the right to an assigned defence counsel if the accused could not afford one. Moreover, in the opinion of the Committee, a list of defence counsel should be presented to allow the accused a choice of defence counsel. It was suggested that qualification for defence counsel should be based on the capacity to practice before the highest criminal court in the country; in the case of court-appointed counsel, a panel could be established to review counsel according to such criteria as high moral character, competency and relevant experience (UN, 1996) .
In contrast to the ECHR and the case-law of the ECtHR, the drafters of the ICC Statute considered the need to include in the Statute the requirements for qualifications of defence counsels, the right to choose the assigned defence counsel among those included in the list of defence counsels.
It is worth emphasizing that the IСС Statute provides the right to defence of the Right to Legal Assistance in International Criminal Courts (ICTY, ICTR, ICC) Baltic Journal of European Studies Tallinn University of Technology (ISSN 2228-0588) , Vol. 9, No. 3 (28) in several articles. The ICC Statute, compared with the Statutes of previous international criminal courts, provided the right to legal assistance for the suspects (in the ICTY and the ICTR this right for suspects was provided only in the Rules of Procedure and Evidence).
In particular, Article 55(2)(c) of the ICC Statute provides the right "to have legal assistance of the person's choosing, or, if the person does not have legal assistance, to have legal assistance assigned to him or her, in any case where the interests of justice so require, and without payment by the person in any such case if the person does not have sufficient means to pay for it".
The right of the accused to legal assistance, provided by Article 67(1)(d) of the ICC Statute, is very similar to the formulation of Article 55(2)(c) (for suspects): "to conduct the defence […] through legal assistance of the accused's choosing, to be informed, if the accused does not have legal assistance, of this right and to have legal assistance assigned by the Court in any case where the interests of justice so require, and without payment if the accused lacks sufficient means to pay for it". This reaffirms a common understanding of the scope of the right to legal assistance for all persons who could potentially be found guilty (or acquitted) of committing an international crime, regardless of the stage of the proceedings.
At the same time, while taking into account the perceived standards of the ECtHR concerning the right to legal assistance, international criminal courts have moved on. As K. Kremens emphasizes, "neither human rights law nor the historical tribunals have resolved the question of the level of education and experience a lawyer ought to possess in order to practice before courts and tribunals. International criminal trials are the ones that should be regarded with particular attention" (Kremens, 2011) and that confirms the progressive development in guaranteeing the right to legal assistance by modern international criminal courts.
The impact of the ECHR and the case-law of the ECtHR on the interpretation of the right to legal assistance in international criminal courts
International criminal courts are not parties to, and therefore not formally bound by the ECHR nor the case-law developed by the ECtHR (Cryer et al., 2010) . However, as already noted, the rights of the accused contained in international human rights instruments, including the ECHR, were the basis of relevant rights of the accused during establishing the ICTY, the ICTR, and the ICC. As a result, we can talk about the primacy of the right to legal assistance, which is reflected in the ECHR and the case-law of the ECtHR to the statutes of international criminal courts. This is also evidenced by the practice of the ICTY, the ICTR and the ICC. Trial chambers of the ICTY in the cases of Prosecutor v. S. Milosevic [2004] , Prosecutor v. V. Seselj [2003 ], Prosecutor v. Z. Tolimir, R. Miletic, M. Gvero [2005 , Prosecutor v. J. Prlic, B. Stojic, S. Praljak, M. Petkovic, V. Coric, B. Pusic [2006] and others, considering the question of the possibility of appointing a defence counsel for the accused, examined the normative content of the right to legal assistance in the ECHR and the practice of the ECtHR.
Similarly, in the cases related to the rights to legal assistance of the ICTR (Prosecutor v. Phénéas Munyarugarama [2012] ) and the ICC (The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui [2012] ; The Prosecutor v. Thomas Lubanga Dyilo [2016] ) referred to the abovementioned Convention as well as the case-law of the ECtHR.
The international criminal courts have adopted the interpretation of the right to legal assistance from the ECtHR, perceiving it as the core of ensuring a fair trial. In cases of international criminal courts raising the issue of the right to legal assistance, the abovementioned courts substantiated their decisions by referring to similar provisions of the ECHR in the interpretation of the ECHR. This is evidence of the establishment by the ECHR of the minimum standards for compliance with the right to legal assistance of arms and its application by international criminal courts.
Moreover, the international criminal courts use the provisions of the ECHR as international legal custom (Grover, 2014) . For example, in the case of Barayagwiza, the ICTR clarifies that (Gutnyk, 2015) . The lack of concretization of "relevant" experience was interpreted by scientists as arbitrary requirement (Leaney, 2008) . In accordance with Rule 22(1) of the Rules of Procedure and Evidence of the ICC and Regulation 67(1) of the ICC, the minimum duration of experience is ten years for lead counsel and eight for associate counsel. Also, the ICC specifies the spheres and positions of those who should have this experience: judge, prosecutor, advocate or in other similar capacity in criminal proceedings.
In addition to that, the statutes of international criminal courts, in contrast to the ECHR, do not contain norms that would oblige states to provide the appropriate level of guarantees of the right to legal assistance in domestic legal systems. At the same time, the statutes of international criminal courts enrich the judicial practice of national courts and stimulate the prosecution, demonstrating considerable attention to the prevention of serious human rights violations (Schabas, 2011) . Therefore, despite the absence of an obligation for states to adhere to the appropriate level of standards of international criminal courts, based on the history of such standards of the right to defence, their legal nature, based on the provisions of the ECHR and the practice of the ECtHR, it can be argued that the statutes of international criminal courts implicitly affect the relevant domestic criminal procedural legislation.
Conclusion
The concept of the right to legal assistance in criminal proceedings of the ECHR (especially in the context of its interpreting by the ECtHR) has been taken as a basis for the drafting of the relevant provisions of the statutes of modern international criminal courts.
The right to legal assistance is provided in Article 21(4)(d) of the Statute of the ICTY, Article 20(4)(d) of the Statute of the ICTR and Article 67(1)(d) of the Statute of the ICC. Indeed, the right to defence in criminal proceedings in international criminal courts is provided in the same wording as in the ECHR. The reason for this is that the right to legal assistance containing in the ECHR became the basis for the drafting of the relevant right in the Statute of the ICTY and further in the Statute of the ICTR and the Statute of the ICC. As a consequence, it proves the primacy of the right to legal assistance, provided in the ECHR, in the statutes of international criminal courts. But international criminal courts, taking into account the purpose of their establishment and jurisdiction, give additional guarantees of the right to legal assistance. For example, the case-law of the ECtHR does not establish the requirements for the qualification of a defence counsel; this issue is within the competence of the state. Instead, international criminal courts not only establish the requirements for the qualification of defence counsel, but these requirements are much higher than in domestic legal orders.
In addition, in interpreting the right to legal assistance, international criminal courts apply the relevant practice of the ECtHR. This makes it possible to talk about the substantive impact of the ECHR and the case-law of the ECtHR on international criminal law in the context of the right to legal assistance. 
